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Please respond to: (65) 3634762

February 15,2005

- Frederick Lyon, Bug.
Attorney at Law
P.O. Box 159
Belmont, CA 94002

Subject: Pillar Point Harbor Village

Dear Fred:
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I have discussed your January 4, 2005, e-mail communication with the Director of the
Environzoental Services Agency. 1 offer the following comments on the information you have

provided.

First, while we agr&c that the provisions of Section 15.E. (Force Majeurs) of the

Development Agreement are, in a sense, sutomatic in that 5o process iz set forth for determining
whether the conditions for an extension of the contract term exist, it is clear that tbe question of
whether they do exist requires concurrenca of the parties to the Agreement. For that reason, we
have detenmined that the process we will follow will be to tzke the matter fo the Board, with & -
recormmendation from the Director of the Environmental Services Agency.

‘With regard to the substance of thi:; information put forward to justify an extenszion, I have
the foﬂowmg comments, which have been concurred in by thﬂ Director of Enw:ﬂnmental
Services:

- L Concerning the delay asserted as a result of difficnity in obtaining ﬁnanaing due
to the events of September 11, 2001, we have no difficulty with the concept that, if established,
such 4 delay could fall within the “other similer bases for exensed performance™, since a delay of
this type can be seen as analogous to that caused by “war” or “insurrection”. We will, however,
need more specific information 1o egtablish how much delay this warranied, and any backup
documentation you might have to support it. For example, you have indicated that the
hospitality industry in general suﬂ'm'bd from the aﬁermaih of Septemnber 11, 2001, and intimate
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that previously availsble fimancing had been withdraws. Please provide arry doctmentation that
indicates when vour ¢lient applied for such financing and any subsequent documaentation
 showing that approval of financing was delayed as 2 result of those events, A more specific
- -calculation of the amount of delay, and how specifically that impacted the implementation of the
project, should be provided. :

2. With regard to the delays attributed to your client’s efforts to obtain Rewer
 pemmnits, we egree that, if in fact any delay beyond normal proceaging delays are established, such
dilays might be categorized as “governmental restrictions imposed or mandated by other
govermmental agencies”. For this item of claimed delry, you have grovided 2 more specific
chronology of everts. We would ask that you provide backup documentation to establish the
everits a3 described in the e-mail (8.2, letters from or on bekalf of your client, and any responses
from the District), Again, the information must establish that any delays were the result of _
- causes other than that attributsble to normal delays associated with pennit processing. Also,
~some malysis ghonld be presented to demonstrate how the inability to assuré permits beld up the
 project (e, why other &gpects of the project could not move shesd while this matier wae being
- Tesolved), S . L o ‘ ~ .

' 3 Similerly, with regard to the Half Moo RBay Fire approval issnes, more ;
information and analyzis ghould be provided to indicate that the delays were due to more thun the
normal delays attendant to project approval, including eny documents that would supportit. The
emount of delay attribiied to this cause ig somewhat vague (at one point it appears that the claim .
is of a delay of 7 months, while at another, it appears to be one year). Also, additional | |

. mformstion is necessary to demonstrate in what way progress on the project was hald up by this
delay (e.g., what other aspects of project implementation were held up because of the lack of
spproval from fire). R

We suggest that a chronological chart or graph be prepared (similerto a oritical path
amalysis for & construction project) te help assess the actual delay associated with the matters
outlined ghove. This should assist in a determination of the amount of tine that showld be added
to the development agroement in the event that the County coneirs that en extension is*

Pleaze provide the information requested direstiy to Mareia Rainss, The sooner it is

- provided, the sooner an analysis and recommeandarion cen be developed, The hope would be to
get this matter to the Board in late March or earty Apil. , £

'Vexy trily yours, . . :

'IHOI\‘IAS . CASEY I, COUNTY COUNSEL

By

' Micha?}l“. Maophy, Chisf Deputy



